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VEMORANDUM OPI NI ON

This matter is before the Court on the defendant's notion
for judgnment of acquittal on two counts of the indictnment and
a newtrial on the remaining counts of the indictnment. After
careful consideration of the parties' pleadings, the Court
concl udes, as conceded by the governnent, that judgnents of
acquittal nust be entered on counts four and five of the
i ndi ctnent (the noney |aundering counts). However, despite
the defendant's clains of prejudice regarding the other three
counts of the indictment, the Court finds all of these clains
to be without nmerit and therefore concludes that he is not
entitled to a new trial on counts one, two, and three of the
i ndi ct ment .

| . Summary of Facts:!?

1The facts that are the subject of the indictnent in this matter were
t horoughly discussed by the Court in its Menorandum Opi ni on dated August 28,
2002, in which it denied the defendant's notion to dismss counts four and



The defendant in this matter, Dr. Kinley W Howard, was
accused of fraudulently acquiring control over the assets of
the estate of his deceased aunt, M I dred Powell, by defrauding
the Probate Division of the Superior Court of the District of
Col unmbia to get hinself appointed as a co-personal
representative of his aunt's estate. 1In a five count
i ndictnent, Dr. Howard was charged with two counts of i
fraud (counts one and two), 18 U.S.C. 8§ 1341 (2000); one count
of wire fraud (count three), 18 U S.C. § 1343 (2000); and two
counts of engaging in nonetary transactions in property
derived fromunlawful activity ("nmoney |aundering"”) (counts
four and five), 18 U.S.C. 8§ 1957 (2000). The mail fraud
counts were based upon letters the defendant wote on February
26, 1997, and March 26, 1997, respectively, to Ri ggs Bank and
Pai ne Webber, Inc., closing the accounts of M I dred Powell at
t hese institutions. Indictnent § 30, at 7-8. The wire fraud
count all eged that on or about January 15, 1997, the defendant
sent a letter fromhis office in Florida to Crestar Bank in
Washi ngton D.C., requesting the wire transfer of sonme of Ms.
Powel | 's funds to an account he had established at the Florida

First Bank, which resulted in $61,572.02 being wired from

five of the indictnent. Therefore, the Court will not reiterate in detail the
facts that precipitated the trial of this matter.
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Crestar to the Florida First Bank on January 23, 1997. |d. 1
4, at 9. On March 26, 1997, the defendant again sent a letter
to Crestar requesting a further transfer of Ms. Powell's
account assets. Thereafter, on or about April 9, 1997, the
def endant caused a second wire transfer to be made in the
amount of $12,859.98 from Crestar Bank to the Florida First
Bank. 1d. {1 6, at 9.

Count Four, although incorporating the first twenty-eight
par agraphs of the indictnment, specifically asserted that on or
about April 9, 1997, the defendant engaged in noney | aundering
by causing the wire transfer of the same funds ($12, 859. 98)
that also constituted part of the predicate conduct for the
wire fraud of fense charged in count three of the indictnment.
Id. § 2, at 10. Count Five, which again incorporates the
first twenty-ei ght paragraphs of the indictnment, specifically
charged that on or about February 26, 1997, the defendant
engaged i n noney | aundering by causing the mail transfer of
t he same funds ($23,903.43) that also constituted the
predi cate conduct for count one of the indictnent, wherein the
def endant is charged with mail fraud. 1d. f 2, at 10-11.

The parties appeared before the Court on August 20, 2002,
for the comencenent of the trial. However, before jury

sel ection began, for the first time the defendant chall enged,



orally, the sufficiency of the noney | aundering counts based
upon the theory that there was no illegal activity from which
funds were acquired by the defendant and then | aundered as

all eged in the noney | aundering counts of the indictnment,
separate fromthe conduct the governnent also clained
constituted either mail or wire fraud as charged in counts one
and three of the indictnent, respectively. Prior to the
Court's formal ruling on the defendant's chall enge, the
defendant filed a witten nmotion to dism ss counts four and
five, alleging that he could not be lawfully convicted of
nmoney | aundering in violation of 18 U S.C. § 1957 "where there
is no proof of an independent crimnal transaction separate
fromthe underlying offense[,]" and that the indictnment was
flawed in this regard. 1In a Menorandum Opi ni on dated August
28, 2002, the Court denied the defendant's motion to dismss.
Al t hough agreeing that a conviction for noney | aundering coul d
not be based upon the sane events that constituted either the
mail or wire fraud charges, the Court concluded that dism ssal
was not required because the governnent had "all eged unl awful
activity [other than the conduct charged in the mail and wire
fraud counts] that preceded the activity that constituted the

def endant's nmoney | aundering." United States v. Kinley W

Howard, No. 02-0079, slip op. at 21 (D.D.C. Aug. 28, 2002)



(Walton, J.). The Court also concluded that "even if details
about this underlying unlawful conduct were not set forth in
the indictment, this would not be grounds for dism ssal of the
i ndi ct mnent because whether the crimnally derived proceeds
"existed before the |aundering transaction is a question of
proof, not a question of the adequacy of the indictnment."'"

ld. at 24 (quoting United States v. Seward, 272 F.3d 831, 837

(7th Cir. 2001)). Thus, the Court denied the defendant's
notion to dismss counts four and five of the indictnment with
t he caveat that the defendant could renew his notion at the
cl ose of the governnent's case-in-chief "based upon a
chall enge to the sufficiency of the evidence presented in
support of the government's position that the |aundered
proceeds were derived fromillegal activity.” 1d. at 24 n.13.
On Septenber 5, 2002, the jury found the defendant guilty of
all five counts of the indictnent. As to counts four and
five, the jury had been instructed by the Court that if it
found the defendant guilty of these counts, it "nust indicate
the specified crimnal activity fromwhich [it] concluded the
nmoney used in the noney transaction alleged in [these]
count[s] of the indictnment [was] derived."” Verdict Form at 2.
Regar di ng count four, the jury concluded that the specified

unl awful activity fromwhich the | aundered funds were obtained



were part of the same funds that formed the basis for the wire
fraud offense charged in count three of the indictnment - the
wire transfer of $12,859.98 from Crestar Bank to Florida First
Bank on April 9, 1997. Simlarly, the jury concluded that the
specified unlawful activity in count five from which the
| aundered funds were acquired were the same funds that fornmed
the basis for one of the mail fraud counts of the indictnent
(count one) - the mailing by Riggs Bank of a cashier's check
in the amunt of $23,903.43 on February 26, 1997. Thus, after
receipt of the jury's verdict, the Court instructed counsel to
file briefs addressing the legality of the defendant's noney
| aundering convictions in light of the jury's findings
regardi ng what constituted the specified crimnal activity
that fornmed the basis for the convictions of the noney
| aunderi ng charges.

On Septenber 20, 2002, the defendant filed a Suppl enental
Mermor andum i n Support of Judgnment of Acquittal ("Def.'s
Mem "). In this pleading, the defendant argues that his
convictions for noney | aundering can not survive because of
the jury's inability to specify a predicate offense "which is
separate fromand prior in tine to the all eged noney
| aundering offense . . ." Def.'s Mem at 1. The defendant

further argues that he was prejudiced as a result of the



i ntroduction of evidence regarding the noney | aunderi ng
charges and the denial by the Court of his request to

i ntroduce evidence that the governnent had deni ed himaccess
to the property it had seized pending the resolution of a
separate forfeiture proceeding the governnent had instituted,

t hus preventing himfrom making financial distributions to the
estate's heirs. Finally, the defendant argues that the Court
shoul d have instructed the jury on the good faith and advice
of counsel defenses. The government filed its Menorandumin
Support of Dism ssing the Two Money Laundering Counts ("Gov.'s
Mem ") al so on Septenmber 20, 2002, in which it agreed that
based upon the jury's findings, the noney | aundering counts
were not supported by specified unlawful activities separate
fromthe acts that constituted the predicates for one of the
mail and the wire fraud charges. The governnment, however,

di sagrees that the defendant suffered any prejudice regarding
the mail and wire fraud charges. The Court will address each
of the defendant's contentions bel ow.

|1. The Miney Laundering Counts

In ruling on the defendant's notion for judgnment of
acquittal, the Court nmust "view the evidence in the |ight nost
favorable to the Governnment giving full play to the right of

the jury to determine credibility, weigh the evidence and draw



justifiable inferences of fact.”" United States v. Treadwell,
760 F.2d 327, 333 (D.C. Cir. 1985) (citation omtted). The
Court may only take the case away fromthe jury "when there is
no evi dence upon which a reasonable m nd m ght fairly concl ude
guilt beyond a reasonable doubt.” [|d. (citation and internal
guotation marks omtted).

The jury found the defendant guilty of two separate counts
of money | aundering. The specified unlawful activity that the
jury concluded was the source of the funds the defendant
| aundered were also the sane funds that forned the basis for
t he conm ssion of two of the other counts of the indictnent
(i.e., one of the mail fraud counts and the wire fraud count).
Al t hough the Court denied the defendant's notion to dism ss
t he noney | aundering counts prior to the start of the trial,
it warned the governnment at that tinme that it would have to
prove at trial that the | aundered funds were acquired
i ndependent fromthe funds that were the subject of the mail
and wire fraud activity as charged in those counts of the
i ndi ct ment .

The government concedes that "the specified unl awf ul
activities [,as found by the jury,] are not distinct fromthe
nmoney- | aunderi ng transactions[, and therefore,] . . . the

verdict as returned by this jury is inconsistent with the



Court's ruling in [its] Menorandum Opinion [of August 28,
2002]." CGov.'s Mem at 5. And, because the jury's findings
did not identify specified unlawful activities from which
funds were acquired by the defendant that are distinct from
the all eged noney | aundering activities, the convictions on

t hose two counts cannot stand. See Seward, 272 F.3d at 836

("The transaction or transactions that created the crimnally-
derived proceeds nust be distinct fromthe noney-I|aundering
transacti on because the noney | aundering statutes crimnalize
"transaction[s] in proceeds, not the transaction[s] that

create [] the proceeds. (quoting United States v.

Mankarious, 151 F.3d 694, 705 (7th Cir. 1998)); United States

v. McGahee, 257 F.3d 520, 528 (6th Cir. 2001) (reversing

def endant' s noney | aundering conviction where the court found
that "diverting the funds were part and parcel of the fraud
and theft, and were not a separate act conpleted after the
crime, as required under the noney |aundering statute.")

(citations omtted); United States v. Butler, 211 F.3d 826,

830 (4th Cir. 2000) (holding that to establish a nobney
| aundering offense "the | aundering of funds cannot occur in
t he same transaction through which those funds first becone

tainted by crine."); United States v. Christo, 129 F.3d 578,

579-80 (11th Cir. 1997) (holding that the allegations in



support of the noney | aundering activity nust include a
"monetary transaction that [is] separate fromand in addition
to the underlying crimnal activity" and reversing defendant's
conviction for noney | aundering where "the w thdrawal of funds
charged as noney | aundering was one and the sane as the
underlying crimnal activity of bank fraud and m sapplication
of bank funds."). Because the jury here did not identify
specific unlawful activities from which |aundered funds were
acquired that were separate and distinct fromthe conduct
charged as mail and wire fraud, the Court nust vacate the

def endant's two noney | aundering convictions and enter

judgnments of acquittal on those two counts of the indictnment.

[11. Def endant's Mbotion for a New Trial on the Mail and
Wre Fraud Counts

Def endant contends that he is entitled to a new trial on the
remai ni ng counts of the indictment on the grounds that he was
prejudiced: (1.) by the confusion the jury all egedly had about
whet her it could acquit himof the mail and wire fraud charges
if it convicted himof noney |aundering; (2.) by having
evi dence about the noney | aundering charges presented to the
jury; (3.) by the governnment's introduction of evidence that
t he defendant failed to make financial distributions to the
heirs of his aunt's estate; (4.) by the Court's denial of his
request to introduce evidence that the governnent had seized

10



t he property the government is seeking to forfeit, which he
contends prevented him from maki ng distributions to the heirs
of his aunt's estate; and (5.) by the Court's failure to
instruct the jury on the good faith belief and advice of
counsel defenses.

Pursuant to Federal Rule of Crimnal Procedure 33, "the
[Clourt may grant a new trial to the defendant if the
interests of justice so require.” In order to grant a new
trial,

the evidence nust preponderate heavily

agai nst the verdict, such that it would

be a miscarriage of justice to let the
verdict stand. . . . This power should be
exercised with caution, and is invoked only
in those exceptional cases in which the

evi dence wei ghs heavily agai nst the
verdict. . . . The burden of proof that a
new trial is justified rests with the party

seeking the new trial.

United States v. Ednonds, 765 F. Supp. 1112, 1118 (D.D.C.

1991) (citations omtted). Unlike a notion for judgnment of
acquittal, when ruling on a notion for a new trial "the Court
need not accept the evidence in the |light nost favorable to

t he governnent, and [it] may weigh the testinony and nmay
consider the credibility of the witnesses.” 1d. at 1118-19
(D.D.C. 1991) (citations omtted). A notion for a new trial
should only be granted "where the . . . governnent's case had
been marked by uncertainties and discrepancies."” |d.
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(citation omtted). Wth this standard in mnd, the Court

wi Il now address the defendant's contenti ons.

A. | ntroducti on of Evidence Concerning the Money
Laundering Counts of the |ndictnent

First, the defendant argues that he sustained prejudice that
entitles himto a newtrial on the mail and wire fraud charges
as a result of the governnment's introduction of evidence
pertaining to the now di sm ssed noney | aundering counts. This
all egation is without nmerit.

The evidence pertaining to the noney | aundering counts of
the indictment woul d have been adm ssi bl e regardi ng the mail
and wire fraud counts even if the noney | aundering counts had
not been charged in the indictment. This conclusion is really
a no-brainer, since the identical conduct was alleged in the
i ndi ctnent as the predicates for one of the mail fraud charges
and the wire fraud charge, as well as for the noney | aundering
charges. And, even if that was not the case, all of the
events concerning the noney | aundering activity were
adm ssible to denonstrate the defendant's intent to defraud,

see, e.qg.,Fed. R Evid. 404(b); United States v. Cassell, 292

F.3d 788, 795 (D.C. Cir. 2002) (holding that evidence of other
crimes, wongs, or acts is adm ssible to denonstrate intent
and hol di ng that adm ssion of defendant's prior gun possession
was "relevant to show his know edge of and intent to possess

12



the firearnms recovered fromhis bedroonf]"), which is an
el ement the governnent had to establish for both the mail and

wire fraud charges. United States v. Alston, 609 F.2d 531

536 (D.C. Cir. 1979) ("Conviction for mail or wire fraud
requires proof of only two elenments: (1) a scheme to defraud,
and (2) use of the mails or wires for the purpose of executing
the schene."). In any event, the evidence of the defendant's
guilt was so conpelling that even if the evidence pertaining
to the nmoney | aundering of fenses had not been introduced, the
other adm tted evidence of the mail and wire fraud viol ations
was overwhel m ng, and therefore the defendant cannot
denonstrate that he suffered any prejudice due to the

adm ssion of the challenged evidence. See, e.qg., United

States v. Caballero, 277 F.3d 1235, 1245-46 (10th Cir. 2002)
(hol ding that prosecutor's questions regardi ng defendant's
conduct, which defendant argued was inperm ssible character

evi dence, did not anount to prosecutorial m sconduct or
prejudi ce the defendant "in |ight of the overwhel m ng evidence

of guilt produced at trial . . ."); United States v. G een

258 F.3d 683, 693-94 (7th Cir. 2001) (holding that court's
adm ssi on of evidence regardi ng other convictions that
resulted frominformant's testinony "was harnl ess because of

t he overwhel m ng evidence of Green's guilt. . . . [,noting

13



that the informant's identification of the defendant] was
confirmed not only [by another wi tness's] testinony, but by
three . . . agents who testified that Green confessed to that
i ncident— testinmony that Green does not chall enge on

appeal ."). In this case, there was anple evidence of the

def endant’'s use of deception to get hinself appointed as the
co-representative of his aunt's estate, his mailings to banks
cl osing the accounts of MIldred Powell; the wiring of the
funds at his request fromthe cl osed accounts to bank accounts
t he defendant opened for the deposit of the funds; and his
expenditure of these funds for his personal and business
expenses. Thus, the Court cannot find that the defendant was
prejudi ced by the adm ssion of the evidence pertaining to the
noney | aundering charges.

B. Pr ej udi ce and Confusion of the Jury

Next, the defendant argues that "[t]he jury fornms are
unm st akabl e evi dence of prejudice.” Def.'s Mem at 8. In
this regard, the defendant asserts that the jury's questions
that were submtted to the Court while it was deliberating,
regardi ng whether or not it needed to specify a particul ar
transaction from which funds were acquired by the defendant
and then | aundered, to convict the defendant of noney

| aundering, and the Court's reply that it did, caused the jury

14



to believe "that in order to convict the defendant of noney
| aundering, it could not acquit himof the mail fraud." Defs.'
Mem at 8.
During the jury's two days of deliberations, it asked the

Court the followi ng two questions:?

[1] If we find the defendant guilty of count

four and the specified crimnal activity was

wire fraud, are we required in addition to

specify on the verdict formfromwhat bank to

what bank the noney was wired and the dates

t her eof ?

[2] If we find the defendant guilty of count

five and the specified crimnal activity was

mai | fraud, are we required in addition to

specify on the verdict formfrom what bank to

what bank the noney was nmil ed and the dates

t her eof .
After reading the questions to counsel and obtaining their
i nput, the Court responded "Yes" to both questions. The
def endant argues that the Court's response to the second
gquestion "made it inpossible for the jury to logically convict
Dr. Howard on Count |V and acquit on Count Il and simlarly
for Counts V and I11." Def.'s Mem at 10. He further contends

that "Count | includes substantially the sanme all egations as

Count Il and therefore it would be inpossible to acquit on

2Both questions were submitted by the jury to the Court on Septenber 5,
2002. The tine of the first question was 2:55 p.m and the tine of the second
question was 2:56 p.m The Court's recollection is that the questions were
submitted to the Court at the same tine.

15



Count | as well." 1d. The Court does not find nerit in
ei ther of the defendant's contentions.

First, the Court concludes that the jury was properly told
to identify the specified unlawful activity from which funds
wer e obtained by the defendant and then | aundered if they
concluded that the defendant was guilty of the noney
| aunderi ng charges. To convict the defendant of nopney
| aunderi ng, "the governnent had to prove that [the defendant]
had "derived property froma specified unlawful activity and
that he engaged in a nonetary transaction involving that
property." Seward, 272 F.3d at 836. However, as discussed
above, the funds used to conduct the nonetary transaction had
to be derived from separate and distinct specified unl awf ul
activity. |1d. Therefore, it was proper to have the jury
specify the unlawful activity fromwhich the funds were
obtai ned, to ensure that the noney | aundering transacti on was

distinct fromthe specified unlawful activity. See, e.qg.,

United States v. Taylor, 239 F.3d 994, 999 (9th Cir. 2001)
(hol ding that defendant's challenge to district court's noney
| aundering instructions on the basis that the directions "did
not adequately specify that the noney for the transactions had
to cone from specified unlawful activity[,]" was neritless.

"The district court's instructions were . . . adequate because

16



they did in fact explain that the noney for the transactions
in question had to be derived from specified unlawful activity
")

Al t hough the Fifth Circuit in United States v. Loe, 248 F.3d

449 (5th Cir. 2001), rejected a claimthat a unanimty
instruction is required where a noney | aundering of fense may
have been commtted with funds derived from several crimna
acts that can constitute the specified crimnal activity, the
court did not say it was error to given such an instruction.
Here, however, the unanimty instruction was essential. As
already stated, the indictment in this case identified mail
and wire fraud as the specified unlawful activities for the
two noney | aundering charges, events that were al so desi gnated
as the predicate conduct for one of the mail fraud charges and
the wire fraud charge. Thus, the need for specificity was
essential to ensure that if the jury convicted the defendant
of either of the noney |aundering charges, that the verdict
was based upon the defendant having | aundered funds that he
acquired fromcrimnal activity that was separate and distinct

fromthe |l aundering activity.?3

3The noney | aundering offense charged in count five allegedly occurred
on February 26, 1997. The indictnent alleged and the government presented
proof during the trial of the defendant's illegal acquisition of funds from
his aunt's estate prior to that date. See, e.qg., Indictnent 7 15, 21, 22,
and 28. The sane is true for the noney | aundering of fense charged i n count
four, which alleges that this offense was committed on April 9, 1997. See,

17



The jury's first question, rather than reflecting confusion,
was not hing nore than a request for clarification about how it
should complete the jury verdict form And the second
gquestion, which related solely to count four, was nerely a
request for further clarification with greater specificity
concerni ng what they needed to indicate on the verdict form as
to count four. As such, the Court does not find that these
guestions are evidence of confusion on the jury's part. See

United States v. Fields, 689 F.2d 122, 127 (7th Cir. 1982)

(rejecting defendant's contention that the jury's question
regardi ng def endant's entrapnent defense was evidence of the
jury's confusion. "[T]he court finds that at best, the
guestions indicated a desire for a clarifying instruction, and
not juror confusion. The jury's notes sinply do not establish
that the original instructions were 'so vague or ambi guous as
to reasonably permt msinterpretation of the entrapnent

instruction."'") (quoting United States v. Johnson, 605 F.2d

1025, 1029 (7th Cir. 1979)).

Second, to guard agai nst what the defendant is now argui ng
occurred, the Court, in its final instructions, advised the
jury that:

Each offense, and the evidence which applies

e.q., Indictrment 7 15, 21, 22, and 28.

18



to it, should be considered separately, and
you should return separate verdicts as to
each count. The fact that you may find the
def endant guilty on any one count of the

i ndi ct mrent shall not control or influence
your verdict with respect to any other count
or counts of the indictnent.

This instruction provided guidance to the jury to prevent it
from doi ng what the defendant alleges occurs - deciding that
it had to convict the defendant of the mail and wire fraud

charges if it convicted himof the noney | aundering offenses.

As juries are presuned to adhere to the instructions given to

them by the Court, Richardson v. Marsh, 481 U S. 200, 206

(1987); United States v. Burroughs, 935 F.2d 292, 295 (D.C.

Cir. 1991) (citation omtted), the Court does not find the
defendant's claimthat the jury believed that it could not
acquit on one count if it convicted on another neritorious.
Moreover, the logic of the defendant's position on this point
is not readily apparent because the defendant fails to clearly
articulate why his position has nerit or offer any | egal
authority for it. These deficiencies, in the Court's view,
flow fromthe argunent's total |lack of nmerit. Nothing in the
jury's questions even renotely supports the defendant's

t heory, and the verdict form does not support it either.
Rather, it is obvious that the jury was solely focusing on
what findings it had to make in reaching verdicts on the noney
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| aunderi ng counts. The manufacturing of the argunment the
def endant is advancing from what actually occurred is a

desperate stretch of reality. See, e.qg., Howard D. Jury, Inc.

V. R&G Sl oane Mg. Co., 666 F.2d 1348, 1352 (10th Cir. 1981)

(in negligence case, court rejected plaintiff's contentions
that the jury was confused, thus warranting a new trial,
stating that "plaintiff would have us presume or surm se
confusion in the mnds of the jury at the tinme the verdicts
were rendered, w thout any objective evidence thereof.
Under these circunstances, where plaintiff offered nothing in
support of its notion except speculation, the trial court did
not abuse his discretion in denying the notion for a new
trial."). In any event, the logic of the entire argunent is
meritless and therefore is rejected.

The reality of what occurred as can best be logically
gl eaned fromthe record in this case is that the jury had
al ready concluded the defendant's guilt on the mail and wire
fraud charges at issue (counts one and three) by the tinme the
noney | aunderi ng charges were being consi dered. For one
thing, the mail and wire fraud counts appeared on the verdi ct
form before the nmoney | aundering counts and presumably the
jury woul d have logically considered the defendant's guilt on

t hose charges first. Even nore concrete, however, and
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therefore | ess subject to supposition, is the wording of the
jury's questions thenselves. |In both questions, the jury was
not raising questions about the defendant's guilt of the mai
and wire charges, as the defendant seem ngly suggests.

Rat her, the wording of the questions indicates that the jury
had al ready concluded that the defendant was guilty of the
mail and wire fraud charges and was merely requesting
clarification about the degree of specificity it had to

i ndicate on the verdict formas to what constituted the
specified crimnal activity if it also found the defendant
guilty of the noney | aundering charges. Accordingly, the
Court rejects the defendant's theory about how the jury's two

guestions should be construed.

C. The Governnent's I ntroduction of Evidence that
Def endant Failed to Make Fi nancial Distributions
to the Heirs of the Estate

The defendant contends that he was prejudi ced because the
"jury was invited by the governnent to use Dr. Howard's
purported failure to conply with [a duty to nake financi al
distributions to the heirs of his aunt's estate] as an el enent
of , and proof of, the wire fraud and mail fraud counts of the
indictnent." Def.'s Mem at 8. As |legal grounds for his

position, defendant relies on United States v. Wl f, 820 F.2d

1499 (9th Cir. 1987) for the proposition that his convictions
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for mil and wire fraud should be vacated. Def.s' Mem at 8.
In Wolf, the Ninth Circuit concluded that evidence and

arguments presented by the governnment regarding the

def endant's "possible violations of [a] civil banking

regul ation inpernmissibly tainted his trial on . crimna
charges | odged agai nst Wolf for m sapplying bank funds and
other related offenses. [d. at 1504. Specifically, the court
condemmed the governnent's use of expert testinony to
"establish[] that Regulation O[,which required the majority
of a board of directors to approve | oans nade to bank officers
or executives,] inmposed a duty on Wolf to informthe bank's
directors that he had an interest in the |loans for which [his
fell ow sharehol ders in a conpany that ultinmately received the
| oan funds] . . . were applying.” 1d. at 1505. The court
concl uded that Regul ation O was inproperly used by the
government to "supply a crucial elenment of the m sapplication
and false entry charges.” 1d. This msuse of a purely civil
regul ati on, the court held, "created a serious risk that the
jury would find Wolf guilty of crimnal [offenses]

because he failed to conply with Regulation O " 1d.

Def endant contends that this Court violated the proscription

of Wbl f against the governnent being permtted to use a civil

obligation as the basis for finding crimnal liability by
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i nperm ssibly permitting the governnent to introduce evidence
and argue his crimnal culpability for mail and wire fraud due
to his failure to nake distributions of the estate's assets to
the heirs. WIf, however, is distinguishable on this point.
To convict the defendant of mail and wire fraud, the
governnment had to submt evidence to the jury that the
def endant had the specific intent to defraud and utilized the
mails or electronic neans to acconplish the fraudul ent

obj ective. See Alston, 609 F.2d at 536. The defendant

correctly notes that the Court permtted the governnment to

i ntroduce testinmony that Dr. Howard never made any

di stributions of the estate's funds to the heirs. However,
unlike Wbl f, this evidence was not used by the government to
establish an essential elenment of its case. This is because
by the time this evidence was introduced, the governnment had
al ready established that Dr. Howard caused the mailings of the
funds from Ms. Powell's accounts to his own accounts, and had
those funds transferred electronically to accounts he had
established. It is also noteworthy that the defendant's
initial petition to be appointed personal representative of
Ms. Powell's estate was rejected because he was not "a direct
bl ood relative of his aunt.” Indictnent 1 5, at 2. He

t hereafter successfully filed a second petition on December
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30, 1996, with the Probate Division of the Superior Court of
the District of Colunbia, which resulted in his appointnment as
co- personal representative of the estate along with his

nmot her, Lillian Powell Howard. 1d. T 8, at 2-3. The
governnment established, through the defendant's own testinony,
that he signed his nother's signature on the second petition,
nm srepresented his honme address, and also falsely represented
that his nother resided at a residence in Florida that

bel onged to defendant, although she actually resided in
Tennessee. See Transcript of Proceedi ngs dated August 29,
2002, at 129. Thus, the fact that Dr. Howard did not make a
distribution to the heirs was just further evidence of the
fact that he obtained the position as co-personal
representative of the estate with the intent to defraud
MIdred Powell's heirs and the Probate Court. The failure to
make distributions therefore was not, as was the evidence and
argument in Wolf, utilized by the governnent to establish an
essential element of the mail and wire fraud charges.

This case is akin to United States v. Stefan, 784 F.2d 1093

(11th Cr. 1986), cert. denied, 479 U.S. 855 (1986), which the

court in Wlf analyzed. 1In Stefan, the Eleventh Circuit,

citing United States v. Christo, 614 F.2d 486 (5th Cir. 1980),

upon which Wl f relied, held that the introduction in a
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crimnal trial of evidence about civil banking statutory
violations allegedly commtted by a defendant is not forbidden
when the evidence is introduced for other legitinmate purposes.
Stefan, 784 F.2d at 1098. Therefore, the Stefan court upheld
the district court's adm ssion of evidence regarding the
defendant's civil banking violations in his trial for

m sapplication of bank funds and ot her charges because
"evidence of [the] civil violations [was] introduced for

pur poses other than to show crim nal m sapplication and the
evi dence [was] not presented in such a way that the jury's
attention [was] focused on the civil violations rather than
the crimnal ones . . . " 1d. at 1099. The Stefan court
noted that the "district court made it clear that the jury did
not have to infer crimnal intent to m sapply funds because of
[the civil violations]. . . . [In addition] the court
instructed the jury that it could consider this evidence as it
woul d any ot her evidence in determ ning whether the defendant
had the required intent to msapply funds.” [d. at 1100. 1In
t he present case, the evidence the governnent introduced was
legitimately relevant as corroborative evidence on the
guestion of whether the defendant acted with intent to defraud
when, through fraudul ent means, he put hinmself in the position

to acquire control over the estate assets of M Idred Powel
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and then had the estate assets transferred to accounts he had
opened. Therefore, the proscription of Christo and WIf was
not violated by the introduction of evidence about the
defendant's failure to make distributions to the heirs of his
aunt's estate.

D. The Court's Refusal to Permt the Defendant to

| ntroduce Evi dence Regarding the Purported Reason
He Could Not Make Distributions to the Heirs

The defendant al so argues that the Court erred in not
permtting himto rebut the governnent's evidence that he did
not make distributions to the heirs by showi ng that he was
unable to do so because "the estate's funds were tied up by
the government itself[]" in forfeiture proceedings. Def.'s
Mem at 7. In denying the defendant's request to introduce

this evidence, the Court relied upon United States v. Ross,

206 F.3d 896, 899 (9th Cir. 2000), where the Ninth Circuit
upheld a district court's grant of the governnent's notion in
limne "to exclude any evidence of defendant's intent to pay
back proceeds enbezzled fromthe United States.” 1d. at 898

(internal quotation marks omtted). In concluding that "an
intent to repay is not a defense to m sappropriation of posta
funds . . ." the Ninth Circuit noted that "to date, [the
court] has refused to extend the repaynent defense beyond the

uni que real m of check-kiting cases.” 1d. at 899. Defendant
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argues that Ross is distinguishable because in that case
Ross's enbezzl ement was conpl ete when she
took the funds wi thout recording the fact
that she had issued themto herself
|f Dr. Howard, on the other hand, had
di stributed the noney in the Florida account
to all of MIdred Powell's heirs on the day
after it was received in Florida, then there
woul d have been no crimnal activity. That is,
it was only the transfer w thout the subsequent
intent to have a distribution that was unl awful .
Def.'s Mem at 7.

Def endant's argunent nisses the mark conpletely. This is
because it was not just his failure to distribute the estate's
assets that established his intent to defraud. Rather, the
evi dence denonstrated that his intent to defraud occurred from
t he noment he signed his nother's signature and m srepresented
her and his addresses to the Probate Division so that he would
be appointed as the co-personal representative of his aunt's
estate. He thereafter utilized the miils and wire facilities
to have nonies that were in various estate accounts, which he
had obtai ned control over through fraud, sent to bank accounts
he had established in Florida. Once the defendant
fraudul ently obtained control of the estate funds, had the
funds transferred and deposited in accounts from which he
could make withdrawal s, and then started to wi thdraw the funds
for personal and busi ness purposes, the necessary el enents of

both mail and wire fraud were totally satisfied. See, e.q.
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Seward, 272 F.3d at 835-36 (uphol ding defendant's conviction
for mail fraud and noney | aundering where the indictnment
charged the defendant with a broad, fraudul ent schene that
spanned al nost two years and "covered both the efforts to
wi t hdraw noney from [the decedent's] accounts and the effort
to grab the entire estate by obtaining the probate court's
acceptance of the forged will."). In other words, the wire
and mail fraud offenses were "conplete" when the transfer of
the funds to the Florida account was acconplished and the
intent to defraud was clearly denonstrated by the defendant's
acts that were comm tted thereafter

This situation is simlar to the one the court faced in

United States v. Scott, 701 F.2d 1340, 1342 (11th Cir. 1983).

In Scott, the defendant had been convicted of making fal se
statenments to banks and using the nmails in furtherance of his
scheme to obtain noney or property by neans of false
representations. |d. The conduct for which Scott was
convicted involved the subm ssion of false credit applications
to banks and other |enders. During Scott's trial, "the court
permtted the Governnment to introduce extrinsic evidence of
credit applications containing false information submtted by
the [defendant] to institutions other than those charged in

the indictment[,]" id. at 1346, to establish the defendant's
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crimnal intent. The defendant sought to rebut this evidence
and denonstrate his lack of intent with evidence that for each
account he opened, he had made paynents to the account and the
accounts were not delinquent. [d. The trial court excluded
evi dence of the paynents, although it permtted |limted
testinmony regarding the fact that the accounts were current.
I n upholding the trial court's exclusion of the repaynent
evidence, the Eleventh Circuit held that the matter of
repaynent was irrelevant to whether the defendant

knowi ngly falsified the informtion on

the credit applications. [Defendant] openly

admts he falsified this information. It was

his intentional falsification on the docunents

whi ch established the requisite intent of the

statute. MWhether the accounts were current, or

whet her he repaid the accounts is immterial as
to whether he intentionally falsified the docunents.

Id. at 1347 (enphasis in original and enphasis added).

In this case, the defendant's desire to sell the property he
had acquired with his aunt's estate funds so he coul d make
distributions to her heirs woul d have denonstrated nothing
nore than a | ast mnute, desperate attenpt to extract his hand
froma cookie jar whose treasures he had already totally
depl eted and consuned before his fraudul ent scheme had been
detected. It was therefore irrelevant to the issue of whether
t he defendant intended to defraud the probate court and the
heirs of the estate for defendant's personal benefit. See id.
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at 1348 ("If, however, evidence of repaynent cannot shed |i ght
on the defendant's intent to do the forbidden act . . . then
evi dence of repaynent is irrelevant and it will only m sl ead
and confuse a jury."). Accordingly, the Court again concl udes
that it was inproper for the defendant to present evidence to
the jury of his after detection offer to make anmends for his
use of the estate funds as a defense to the mail and wire

fraud charges.*

E. The Court's Failure to Instruct the Jury on the
Def enses of Good Faith and Action on Advice of
Counsel

Finally, the defendant argues that the "Court's failure to

4The defendant al so argues that the evidence relied upon by the
governnent here to establish that he "know ngly used the proceeds of unlawfu
activity in a separate transaction[,]" to establish the noney | aundering
charges, Def.'s Mem at 6-7, — the opening of the estate accounts in Florida
the wiring of the estate assets into those accounts and the failure to pay the
heirs fromthe estate accounts — was "not sufficient to show [his] guilty
know edge that [the estate] proceeds had been previously obtained illegally."
Id. Because these acts were not "per se crimnal violations[,]" id. at 7, the
def endant attenpts to distinguish that part of the Wl f opinion that condoned
the district court's refusal to admt evidence about the ability of borrowers
to repay bank | oans Wl f arranged based upon m srepresentations he nade about
who the borrowers were and the purpose of the loans. WIf, 820 F.2d at 1503.
When considered in a vacuum the position seens to have nmerit. However, the
def endant conveniently neglects to nenti on how he gai ned control over the
funds at issue — that is, by fraudulently forging his nother's signature
maki ng fal se representations to the Probate Division of the Superior Court,
and ignoring an order of Superior Court Judge Cheryl M Long that suspended
his fiduciary duties regarding his aunt's estate, events that occurred before
he sought to sell the property so that he could pay the heirs. Wth these
facts added to the mix, the defendant's attenpt to distinguish Wlf rings
hollow. In any event, the Court has granted the defendant's notion to set
asi de the noney | aundering convictions, and therefore his clai mabout the
rel evance of the evidence concerning his inability to sell the property he
acquired with the estate funds so he could pay the heirs as a defense agai nst
t he noney | aundering charges i s now noot.
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i nclude the defendant's proposed jury instructions NN and OO
(the good faith defense-explained; and action on advice of
counsel - expl ai ned) deprived the defendant of the [right to
have the jury instructed by] the Court[] . . . on these

def enses as opposed to [nerely] hearing defense counsel's
argunment[s], especially when the jury had been instructed that
what defense counsel said was not evidence." Def.'s Mem at
10. Both argunents are rejected by the Court.5®

(1) &ood Faith Instruction

"Good faith is a conplete defense to mail [and wire] fraud."

South Atlantic Ltd. Partnership v. Riese, 284 F.3d 518, 531

(4th Cir. 2002); United States v. Dockray, 943 F.2d 152 (1st

Cir. 1991); United States v. Hopkins, 716 F.2d 739, 749 (10th

Cir. 1982). Although the Court did not specifically instruct
the jury on the "good faith defense[,]" it did specifically
instruct the jury regarding the elenments of the mail and wire

fraud of fenses and included a separate instruction that

5The Court notes that its practice is to require counsel to subnit
support for any instruction that he seeks to have presented to the jury. As
counsel in this nmatter did not subnit such support to the Court, the Court
nmust conclude that no argunent regarding these instructions were specifically
made in Court. And therefore, the Court is doubtful that counsel's challenge
at this point is sufficient. See United States v. Cheek, 3 F.3d 1057, 1061
(7th Gr. 1993) ("[A] defendant must object, on the record, to the judge's
refusal to tender the defendant's instructions, and nust clearly state the
reasons for his or her objections. . . . Merely subnmtting alternative
instructions is not sufficient.") (internal quotation narks and citations
omtted). Nevertheless, the Court will address the nerits of the defendant's
challenge to the Court's failure to subnit the instructions to the jury.
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defined "intent to defraud." That instruction read:

To act with an "intent to defraud' neans

to act knowingly and with the intention

or purpose to deceive or to cheat. An intent
to defraud is acconpanied by a desire to
bri ng about sonme gain or benefit to oneself,
or some other person, or by a desire or a

pur pose to cause sone | oss to some person.

As this instruction accurately recited the |evel of intent the
governnment had to prove to establish the mail and wire fraud
charges, a separate instruction regarding the "good faith

def ense"” was unnecessary. United States v. Storm 36 F.3d

1289, 1294-95 (5th Cir. 1994) (holding that trial court did
not abuse its discretion in refusing to submt the good faith
def ense instruction "because the defense of good faith was
substantially covered by the charge given to the jury. The
instructions on the terms "knowingly' and "willfully" foll ow
t hose approved in this circuit."); Dockray, 943 F.2d at 155
(hol ding that defendant was not entitled to requested
instruction on good faith defense where the court properly
instructed the jury on the elenment of intent to defraud.
"“Al t hough good faith is an absolute defense to a charge of
mail or wire fraud, the court need only convey the substance
of the theory to the jury. . . . Thus, where the court
properly instructs the jury on the elenment of intent to

defraud— essentially the opposite of good faith — a separate
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instruction on good faith is not required.") (citations

omtted); United States v. McGQuire, 744 F.2d 1197, 1201-02

(6th Cir. 1984) (holding that trial court did not commt
reversible error by failing to give defendants' good faith
instruction. "The instructions with regard to specific intent
adequately infornmed the jury of the defendants' theory of the
case, and properly placed the burden of proof of intent on the
governnment."); Hopkins, 716 F.2d at 751-52 (holding that
district court's instruction to jury on definition of acting
with the intent to defraud but which did not specifically
instruct jury on good faith defense did not warrant reversal
of defendant's conviction because the jury was given the
necessary |l egal concepts and . . . the charge adequately

advi sed the jury about defendant's theory of defense."). But

see United States v. Casperson, 773 F.2d 216, 222 (8th Cir.

1985) (holding trial court's refusal to give good faith
instruction was reversible error where "on review ng the
charge as a whole, [the court of appeals could not] agree that
the instructions directed the jury's attention to the defense
of good faith with sufficient specificity to avoid error

The evidence of guilt was not overwhelmng . . .[and in
t hese] circunstances we cannot say that the trial court's

failure to draw the jury's attention to the appellants' theory
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of defense was harnl ess beyond a reasonabl e doubt."); United

States v. Goss, 650 F.2d 1336, 1345 (5th Cir. 1981) (holding
trial court commtted reversible error in failing to instruct
the jury on the good faith defense. "Charging the jury that a
finding of specific intent to defraud is required for
conviction, while it may generally constitute the negative
instruction, i.e., that, if the defendants acted in good
faith, they could not have had the specific intent to defraud
required for conviction, does not direct the jury's attention
to the defense of good faith with sufficient specificity to
avoid reversible error.").% Thus, assum ng arguendo that the
def endant was entitled to the good faith defense instruction,

see United States v. Scherer, 653 F.2d 334, 337 (8th Cir.

1981), cert. denied, 454 U.S. 1034 (1981) (good faith

instruction is only required where defendant introduces

evidence sufficient to warrant it), the Court's instruction on

6Subsequent cases fromthe Fifth Grcuit have abrogated the hol di ng of
Goss. See, e.q., United States v. Rochester, 898 F.2d 971, 978 (5th Cr. 1990)
("CGoss, however, nust be read in light of |ater cases which indicate that the
failure to instruct on good faith is not fatal when the jury is given a
detailed instruction on specific intent and the defendant has the opportunity
to argue good faith to the jury.") (citation omtted); United States v. Rubio,
834 F.2d 442, 447 (5th Gr. 1987) (noting that CGoss' "per se approach has been
rejected by |ater cases, which have held that it is necessary to | ook beyond
the four corners of the charge to determine if a defendant's ability to
present a defense has been inpaired."); United States v. Hunt, 794 F.2d 1095,
1098 (5th CGr. 1986) (holding that the defendant was not entitled to a
specific good faith instruction where the trial court "gave a detail ed
instruction on the prerequisite of specific intent" and noting that the
defendant's reliance on Goss and sinmlar cases was "unavailing . . . because
| ater casel aw has effectively by-passed these decisions.").
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what the governnent had to prove to establish the defendant's
intent to defraud adequately "convey[ed] the substance of the
[good faith] theory to the jury." Dockray, 943 F.2d at 155.

(2) Advice of Counsel lInstruction

The defendant also clainms that the Court erred in failing to
gi ve an advice of counsel instruction to the jury. "A
defendant is entitled to an advi ce-of-counsel instruction if
he introduces evidence showing (1) he made full disclosure of
all material facts to his attorney before receiving the advice
at issue; and (2) he relied in good faith on the counsel's

advi ce that his course of conduct was legal."” United States

v. Defries, 129 F.3d 1293, 1308 (D.C. Cir. 1997) (citation

omtted). The Court "is required to give this instruction if
there is any foundation in the evidence sufficient to bring
the issue into the case, even if that evidence is weak
insufficient, inconsistent, or of doubtful credibility."” 1d.
(citations and internal quotation nmarks omtted).

"A defendant in a crimnal case is entitled to adequate jury
instructions on his theory of defense, provided that there is
evi dence to reasonably support such a theory." Hopkins, 716
F.2d at 749. A review of the defendant's testinmony in this
case reveals that he was not entitled to an advice of counsel

instruction. Although the defendant testified that he
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consulted attorneys regardi ng several issues concerning his
aunt's estate,” at no tinme did he testify that he inforned his
attorneys that he signed his nother's signhature on the
petition he submtted to the probate court to be appointed as
a personal representative of the estate or that he

m srepresented his mother's and his addresses on the petition,
facts that were material to whether the defendant properly

acquired |l egal control of the estate. See United States v.

Condon, 132 F.3d 653, 656-57 (11th Cir. 1998) (affirm ng
district court's denial of defendant's request for an advice
of counsel jury instruction because he failed to informhis
attorney that he had never nmade the requisite down paynment for
the smal |l business | oan he secured which "went to the heart of
the m srepresentations [defendant] made to the [ Small Business

Adm nistration]."); United States v. Lindo, 18 F.3d 353, 357

(11th Cir. 1994) (affirmng district court's denial of

For exanpl e, the defendant testified that he consulted an attorney
regardi ng savi ng bonds he recovered in the nanes of two other individuals who
wer e designated as the payees, and was told that the bonds "bel onged to the
estate and not to the individuals whose nange[s] wWere] on the bonds[]" because
they were in his deceased aunt's possession. Transcript of Proceedi ngs dated
August 29, 2002, at 96. Sinilarly, the defendant testified that he was
advi sed by one of his attorneys that he could be given gifts by his aunt, id.
at 99; that he had the right to be reinbursed fromthe estate's funds for any
bills he incurred as a representative of the estate, id. at 101; and that he
did not have to attend a hearing when his renoval as a personal representative
of the estate would be addressed. 1d. at 110. Noteworthy also, is the fact
that the defendant testified that he did not renenber making any "specific
inquiries" of his attorney regarding what are the | egal consequences when a
person dies without a will. 1d. at 120
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def endant's request for a good faith reliance on counsel
instruction where, "[a]t best, Lindo ha[d] shown only that he
ha[d] in the past relied on [his counsel's] advice concerning
stock sales. No evidence establishe[d], however, that Lindo
provided all of the pertinent facts regarding the stock sal es
at issue . . . to [his counsel] before [his counsel],
according to Lindo, directed the issuance of the opinion
letters that serve[d] as the basis for Lindo's advice of

counsel theory."); United States v. Cheek, 3 F.3d 1057, 1062

(7th Cir. 1993) (affirm ng district court's denial of

def endant's request for a jury instruction on advice of
counsel defense in tax evasion case where "[n]owhere [did] M.
Cheek contend either that he nade a full and accurate report
as to his tax status to any attorney or that he 'acted
strictly in accordance with the advice of his attorney.'")

(citations onmtted).® Because the defendant here did not

8The Cheek court al so noted that because the trial court's instruction
regarding the tax offenses, which were specific intent crimes, informed the
jury that it had to find that the defendant acted knowingly and willfully, the
jury was "fairly and accurately" instructed on the defendant's advice of
counsel defense. 3 F.3d at 1063. In other words, the Cheek court concl uded
that the instructions provided to the jury on "w || ful ness enconpassed the
def endant's theory of good faith reliance on counsel's advice, thus obviating
the need for an additional instruction." 1d.

The same is true here. This is because the jury was told that one of
the el ements of the nail and wire fraud offenses is that the defendant acted
with "the intent to defraud." The jury was also instructed that "intent to
defraud" means to act "knowingly and with the intention or purpose to deceive
or cheat. An intent to defraud is acconpanied by a desire to bring about sone
gain or benefit to oneself . . . or by a desire or a purpose to cause sone

(conti nued. . .)
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provi de testinony that would support an advice of counse
instruction, he was not entitled to such an instruction.

| V. Concl usion

For all of the reasons set forth above, the defendant's
nmotion for judgment of acquittal on the noney | aundering
charges is granted and the notion for a newtrial on the
remai ni ng counts of the indictment is denied.

An Order consistent with the Court's ruling acconpanies this
Mermor andum QOpi ni on.

SO ORDERED on this 5th day of February, 2003.

REGGI E B. WALTON
United States District Judge
Copi es to:

Harvey Joseph Vol zer
1105 15" Street, NW
Suite 202

Washi ngt on, DC 20005

Judith L. Kozl owski
U.S. Attorney's Ofice
555 Fourth Street, NW
Washi ngton, DC 20530

8(...conti nued)
loss to sonme person." Thus, had the jury accepted the defendant's expl anation
about why he did or did not do certain acts based upon advice he all egedly
received fromhis attorneys, it could have concluded fromthe Court's
instructions that proof of the elenent of intent to defraud, which was
necessary to convict the defendant of both mail and wire fraud, was |acking.
This is essentially what the jury woul d have been told had the "[a]ction on
the [a]dvice of [c]ounsel" instruction been submitted to the jury. See 1A
Kevin F. OMlley et al., Federal Jury Practice and Instructions, § 19.08 (5th
ed. 2000), which was the instruction requested by the defendant. Thus, the
def endant received the functional equival ent of the advise of counse
instruction, even though he was not legally entitled to it.

38



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA )
)
) .
V. ) Crimnal No. 02-0079 (RBW
)
KINLEY W HOWARD, )
)
Def endant . )
)
ORDER

I n accordance with the Menorandum Opi ni on that

acconpanies this Order, it is hereby

ORDERED t hat Defendant's Suppl emental Menorandum f or
Judgnment of Acquittal is granted in part, and denied in part.
It is further

ORDERED t hat judgnents of acquittal shall be entered on
counts four and five of the indictnent. It is further

ORDERED t hat defendant's request for a new trial of the
remai ni ng counts of the indictnent is denied.

SO ORDERED on this 5th day of February, 2003.

REGGI E B. WALTON
United States District Judge

Copi es to:

Har vey Joseph Vol zer Judith L. Kozl owski
1105 15" Street, NW U.S. Attorney's Ofice
Suite 202 555 Fourth Street, NW

Washi ngt on, DC 20005 Washi ngton, DC 20530



